Ribble Valley Borough Council                                                                  

DELEGATED ITEM FILE REPORT - REFUSAL

	Ref: PH/

	Application No: 
	3/2005/0341/P

	Development Proposed:
	Construction of one bungalow in accordance with the outline planning permission granted under reference 3/1990/0854P and the reserved matters approval granted under reference 3/1991/0198P.

Land at 13 Waddow Grove, Waddington, Lancashire.

	CONSULTATIONS: Parish/Town Council

	Town Council - No observations on legal issues. 



	CONSULTATIONS: Highway/Water Authority/Other Bodies

	N/A



	CONSULTATIONS: Nearby Residents

	Objections to the development have been received in five letters of objection. These letters relate to objections to the merits of the proposal, and none dispute the claims made in the application. I do not consider these objections relevant to the application.

	RELEVANT POLICIES:

	N/A



	POLICY REASONS FOR REFUSAL:

	N/A



	COMMENTS/ENVIRONMENTAL/HUMAN RIGHTS ISSUES/RECOMMENDATION:

	This claim is based upon the grant of outline permission in Jan 1991, and the subsequent approval of reserved matters in May of that year. There were no preconditions imposed.

It is stated in letters accompanying the application that the approved development was begun in 1991, by the taking up of part of the lawn and the digging of a trench for the footings for part of the garage. The evidence suggests that no more than a few weeks later the trench was refilled and the garden reinstated. (This because of disputes over rights to drain to the private sewer, as proposed.)

The claim is made, on the applicants behalf, that the work carried out was development as defined in S55 of the 1990 Act, that the “work is not undone by the backfilling and the situation remains that development has commenced.”

It is my view that the proposed development can only be lawful if that proposed development was begun within the period set out in S92 of the Act. In that regard, S56 (2) says that development “shall be taken to be begun on the earliest date on which any material operation comprised in the development begins to be carried out.”

Although the work carried out on the site was, on the evidence, a material operation as defined in subsection (4) it appears that the material operation carried out at that time is no longer capable of being “comprised in the development” now proposed.

If development were now to take place, it would begin on the “earliest date on which any material operation comprised in the development begins to be carried out.” If the developer proceeded as in 1991, the first tasks would be to take up part of the lawn and dig a trench for the footings.

In essence, that would be a new start. The development would recommence from scratch. There is no evidence of anything on site which will be, or is capable of being, comprised in the proposed development. Effectively in this case the trench has ceased to be a trench. The relevant case law on this issue shows that whether or not the trench continues to exist, and is capable of being incorporated into the development, is a matter of fact and degree. An inspection of the site shows no evidence whatsoever of the existence of the trench dug in 1991, the garden having been reinstated and maintained during the intervening 13-14 years.

In all the circumstances, although the evidence suggests that development was lawfully begun in 1991, I do not believe that a restart would be lawful, as the material operations apparently carried out in 1991 are not capable of being incorporated into the 2005 development, and any restart would be years out of time.



	RECOMMENDATION:

That the application be refused on the grounds that: Any work carried out in 1991 is no longer capable of being incorporated into the proposed development, the trench having been filled in and the garden reinstated at that time. To recommence development in these circumstances would amount to a new start and require a new planning permission.


