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	Date Inspected:
	02/10/2017
	

	Officer:
	AB
	

	DELEGATED ITEM FILE REPORT: 
	APPROVAL

	


	Development Description:
	Certificate of Lawfulness for an existing use for change of use from agricultural land to residential garden.

	Site Address/Location:
	Knowle Top Clitheroe Road Pendleton BB7 1PU

	


	CONSULTATIONS: 
	Parish/Town Council

	N/A

	

	CONSULTATIONS: 
	Additional Representations.

	N/A

	

	RELEVANT POLICIES:

	The proposal is made under section 191(1) (a) of the Town and Country Planning Act 1990.

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Proposed Development for which consent is sought:
The proposal is made under section 191 of the Town and Country Planning Act 1990 in order to ascertain the lawful use of land surrounding the dwelling at Knowle Top, Clitheroe Road, Pendleton. The main issue in the determination of this application is whether the land subject of the application have been lawfully used as residential curtilage for a period of 10 years beginning with the date of this application.

The application property is depicted on the 1st Edition Ordnance Survey, surveyed 1849-1850 and appears to have been associated with a small farmstead as indicated by ancillary structures. The application seeks confirmation that an area of land to the north, east and west of the dwelling has been lawfully used as residential curtilage for a period of more than 10 years. Historic Ordnance Survey maps and aerial photos show that the land that is the subject of this application was agricultural land.

	Observations/Consideration of Matters Raised/Conclusion:
Guidance on such an application is provided within section 191 of the above Act, noting that “if, on an application under this section, the local planning authority are provided with information satisfying them of the lawfulness at the time of the application of the use, they shall issue a certificate to that effect; and in any other case they shall refuse the application”. In considering applications such as this, the test of the evidence must be the balance of probability with the onus of proof firmly on the applicant. In such cases the planning merits of the use are not material considerations; in order for a certificate to be granted the planning authority needs to be satisfied that, on the balance of probability, the use has operated on the same piece of land without significant interruption or material change in scale, nature or intensity for 10 years prior to the date of the application, and is thus now immune from enforcement proceedings.
The application seeks the Council’s view as to whether the land subject of the application have been lawfully used as a residential garden for a period of 10 years beginning with the date of this application. It is particularly important to note that the “planning unit” and a “curtilage” are not necessarily the same thing. The planning unit refers to the unit of occupation, unless or until any part of it can be identified as being physically and functionally separate from the whole. The ‘domestic curtilage’ of a house is not necessarily co-extensive with the planning unit. The only significance of the definition of the curtilage for planning purposes is that certain permitted development rights for operational development (outbuildings, extensions and certain other structures) apply within the curtilage of a single private dwellinghouse, but not to any land within the same planning unit which falls outside the curtilage.
Aerial photos of the site dating back to 2000 show the area of land in question to be sectioned from surrounding agricultural land with mown grass. Increasingly between 2000 and 2009 the area of land has the appearance of a domestic garden. Location plans submitted in support of planning applications 3/1987/0653 and 3/1991/0679 show a close physical and functional relationship between the house and the land that is the subject of this application. During my site visit it was noted that the fencing and hedgerow which delineates the site boundary from the agricultural fields beyond was well established.
Whilst I am of the opinion that the land to the north and east of the dwelling has probably been in use as part of the residential planning use for the period of time required to secure immunity from enforcement, I am less certain with land to the west (hatched grey) beyond the access track. This land is less well defined and aerial photos show that it has not been tended as a residential garden as with the rest of the land in question. Following discussions with the agent, the client has agreed to denote this land separately to enable a partial approval of the land to the north and east as residential. I am not convinced that the land to the west (hatched grey) has been in residential use for a period of 10 years.  

The application is supported by statements from an occupant of a neighbouring dwelling, Mearley Cottage, and the previous owner of the application property. The previous owner states that the land was fenced off in 2000 and has been used since then as a leisure space, garden and lawn.
Taking into account the information submitted with the application, I have no evidence to doubt that the land edged in red on the submitted plan, excluding the land hatched grey, has been used as a garden in association with the dwellinghouse for a continuous period of at least 10 years. Accordingly it is recommended that the application be approved on this basis.

	RECOMMENDATION:
	That planning consent be approved.



