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	Development Description:
	Application for a lawful development certificate for the work commenced to create an access whilst application 3/1974/0357 was extant.

	Site Address/Location:
	Bromiley Ribchester Road Clayton le Dale BB1 9EG

	


	CONSULTATIONS: 
	Parish/Town Council

	N/A

	

	CONSULTATIONS: 
	Additional Representations.

	N/A

	

	RELEVANT POLICIES:

	The proposal is made under section 191 of the Town and Country Planning Act 1990.

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Proposed Development for which consent is sought:
The application relates to a parcel of land on the north side of Ribchester Road (Oaks Brow) and to the east of the property “Bromiley” in Clayton-le-Dale. Planning permission for a detached bungalow was granted at the site in 1955 (6/9/548). Following a change of ownership, a planning application was submitted in 1974 to revise the access to the proposed bungalow and was subsequently granted consent.

The main issue in the determination of this application is whether the development approved by planning application 3/1974/0357 was commenced within 5 years of the grant of planning permission and therefore remains extant.

	Observations/Consideration of Matters Raised/Conclusion:
The consideration of the application involves an understanding of the planning history of the site. It is important to note that this application follows the refusal of a similar previous application (3/2015/0122). The application was refused for the following reason:-

Evidence has not been provided that proves beyond reasonable doubt that any "specified operation" (as defined by Section 43 of the Town and Country Planning Act 1971) has been carried out in respect of planning permission 6/9/548 dated 31 January 1955 and that (by virtue of Section 65 of the Town and Country Planning Act 1968) that permission therefore lapsed on 25 February 1973.

In support of this application, the agent has sought Counsel’s advice which states that the Council’s consideration of the previous certificate application was flawed. This application has been assessed taking into account the evidence submitted and the LPA will determine this current application as it sees fit having regard to all the relevant considerations.
Site History

Planning permission was granted on 31 January 1955 for a “proposed detached bungalow” on land to the east of Bromiley.  That permission, 6/9/548, was not subject to any condition stating that the development should be commenced within a specific time period. Mrs Pannikar (and her late husband) purchased the property, Bromiley, in 1958. In February 1964 Mr & Mrs Pannikar purchased the adjoining parcel of land which, at that time, benefitted from the permission 6/9/548.
The Town and Country Planning Act 1968 became operative on 25 October 1968.  Paragraph 65 (Limit of Duration of Planning Permissions Past and Future) of the Act is as follows:

(1)
Subject to the provisions of this section, every planning permission granted or deemed to have been granted before the commencement of this section shall, if the development to which it relates has not been begun before the beginning of 1968, be deemed to have been granted subject to a condition that the development must be begun not later than the expiration of 5 years beginning with the said commencement.

In the light of the above, unless the commencement of development had been made before the beginning of 1968, permission 6/9/548 would have lapsed on 25 October 1973 (i.e. 5 years after the Act became operative).
In July 1973 an application was submitted to BRDC and given the reference number 6/9/3965 which sought permission for a “proposed vehicular access to approved site for bungalow, land adjoining Bromiley, Ribchester Road, Clayton-le-Dale, Blackburn”. This application was not determined by BRDC but was eventually approved by Ribble Valley Borough Council (RVBC) on 9 July 1974 under a new reference number of 3/74/0357/P.

Assessment of evidence
An affidavit has been provided by the owner (Mrs Panniker). It is stated that:-

‘On the approved plans the entrance to the approved bungalow was located to the south eastern edge of the plot of land. However we decided that the access would be safer if it were located to the north west of the plot adjacent to our own access to Bromiley. On 9th July 1974 I applied to Blackburn Rural District Council for planning permission for “Land adjoining Bromiley, Ribchester Road, Clayton le Dale, Blackburn proposed vehicular access to approved site for bungalow”’.
It is noted that the date given for the submission of the application is incorrect. Mrs Panniker does not recall the exact date that the access was created but is certain that the work was done before the planning permission expired and says with certainty that an aerial photo attached to her statutory declaration, which shows the access into the plot having been created, to be dated between 1973 and 1978. The latest date is within the five years of the planning permission being granted under planning ref. 3/74/0357/00/P.
Mrs Panniker refers to two letters received from the Council dated 20 December 1984 and 14 March 1985 sent in response to letters from Mrs Panniker seeking confirmation that planning permission 3/74/0357/P was still valid. The first letter confirms that a site inspection revealed that an access had been provided to the land and that no further development had taken place. The second letter states that, having taken legal opinions on the matter, the planning consent remained valid.
The application is also supported by Counsel’s advice. This considers there to be sufficient evidence of Mr and Mrs Panniker having implemented the access to the site pursuant to the 1974 permission. The advice continues to assess whether the works undertaken by Mr and Mrs Panniker were sufficient to prove the development was ‘commenced’. Paragraph 43 of Part 3 of the Town and Country Planning Act 1971 states as follows:

· Provisions supplementary of ss.41 and 42

(1)
For the purposes of sections 41 and 42 of this Act, development shall be taken to be begun on the earliest date on which any specified operation comprised in the development begins to be carried out.

(2)
In sub-section (1) of this section “specified operation” means any of the following, that is to say –

(a)
any work of construction in the course of the erection of a building;

(b)
the digging of a trench which is to contain the foundations, or part of the foundations, of a building;

(c)
the laying of any underground main or pipe to the foundations, or part of the foundations, of a building or to any such trench as is mentioned in the last preceding paragraph;

(d)
any operation in the course of laying out or constructing a road or part of a road;

(e)
any change in the use of any land, where that change constitutes material development.

The Council’s Case Officer for the previous certificate application [3/2015/0122] questioned whether the works undertaken by the owner were sufficient to be considered a “specified operation”. The owner’s affidavit states that the works to create the access were completed before the planning permission [3/74/0357] expired. Paragraph 18 of Counsel’s Advice states that “Mrs Panniker relies upon opening the hedge line and the laying of hardcore”. It is therefore implicated that the access was created following the grant of planning consent 3/74/0357 on 9 July 1974. This appears to contradict information contained within a letter from Mrs Panniker to the Council dated 11 July 2015. Within this letter, Mrs Panniker confirms that the “‘gap in the hedge’ is and always was a 10 foot field gate”. It would appear therefore that the creation of the access approved by 3/74/0357 did not require opening of the hedge line and would be solely reliant on the laying of hardcore. Nonetheless, there is no evidence to contradict the owner’s claim that works were undertaken to formalise the access through the laying of hardcore at an unspecified time between 1973 and 1978. Furthermore, letters from Council Officers dated 1984 and 1985 support the view that work had been undertaken to keep the 1974 application in existence.
In terms of the interrelationship between the two planning consents, permissions 6/9/548 and 3/74/0357, it appears evident that the original consent for the bungalow lapsed on 25 October 1973. There is no evidence submitted with this application that claims otherwise. Planning permission 3/74/0357/P for a “proposed vehicular access to approved site for bungalow” was approved on 9 July 1974. Counsel’s advice, on behalf of the applicant, states “the 1974 permission is a freestanding permission granted consent in 1974” and that the 1974 permission is not reliant upon the continuing existence of the 1955 permission. 
The fundamental question therefore is whether the 3/74/0357/P permission granted consent for the access only or whether in granting planning permission for the access it implicitly also granted planning permission for the development for which the access was required. The advice from Counsel remains silent on this matter. The application form and submitted plans for application 3/74/0357/P make no reference to the erection of a dwelling, with consent only sought for the creation of a new access. The application was not an ‘amendment’ of the earlier application. It was, as confirmed by Counsel, a freestanding permission. As such, the granting of application 3/74/0357/P did not have the effect of granting planning permission for the development of one bungalow and I am therefore of the opinion that should the Council be convinced that, on the balance of probabilities, works to the access approved under the 3/74/0357/P permission was commenced and remains extant, this would relate only to the provision of the access and does not infer that there remains any ‘live’ consent for the erection of a dwellinghouse on the land in question. This is a view that is supported by the Council’s Solicitor.
The correspondence from the Council dated 1984 and 1985 relates to the 1974 permission as shown by the 74/0357 reference. The opinion of the officer at that time was that the 1974 permission was implemented and therefore remains valid but it does not explicitly state that consent remains for the erection of a bungalow. Irrespective of the Council’s action in 1974 and 1984, the LPA must determine this current application as it sees fit having regard to all the relevant considerations. If the existing owners of the property feel that they have cause to complain about the actions of the Council in 1974 and 1984, then any such complaint would be dealt with through the relevant procedures, separately from the determination of this application for an LDC.
It is accordingly considered that the application should be approved on the grounds that the Council is satisfied on the balance of probability that a “specified operation” (as defined by Section 43 of the Town and Country Planning Act 1971) has been carried out in respect of planning permission 3/74/0357/P dated 9 July 1974 before the permission lapsed on 9 July 1979. It is advised however that the approval of this certificate application should not be read as confirmation that consent remains for the erection of a dwelling on the land in question.

	RECOMMENDATION:
	Approve Certificate of Lawfulness for Existing Use.



