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	Development Description:
	Regularisation of use of caravan park clubhouse facilities and adjoining car park by the general public in breach of condition 5 of planning permission 3/1979/0165.

	Site Address/Location:
	Three Rivers Caravan Park, Eaves Hall Lane

	Consultation:
	

	Whilst the application has not been publicised an objection has been received from a resident of the caravan park. The points raised in the objection ae summarised below: 

· Increase in traffic;

· Would result in restricted use for residents of the caravan park;
· Impact upon business at Eaves Hall;

· Health and Safety; 

· A number of addresses quoted by within the submission are residents/owners of caravans.

 

	

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Site Description:
The application relates to Three Rivers Caravan Park on Eaves Hall Lane in West Bradford, specifically the Clubhouse and adjoining car parking area. The Clubhouse and parking facilities were granted planning permission in 1979 (ref: 3/1979/0165) and as part of this approval Condition 05 restricted the use of the clubhouse and car parking area to persons residing at the caravan park as follows: 

“Use of the clubhouse facilities and adjoining car park shall be confined/restricted to those persons residing on the caravan site and a notice to that effect shall be erected and displayed in close proximity to the new clubhouse in accordance with the applicant’s agreement contained in a letter to the Local Planning Authority dated 24 July 1979”   

In 1987 an application (3/1087/0163) was submitted to remove this condition, so that the clubhouse and adjoining car park could be utilised by members of the public that do not reside at the caravan park. This application was refused by the LPA on the grounds that i) the proposal would lead to a significant increase in vehicle movements at the junction of Eaves Hall Lane and the classified road which was considered unsuitable, and the increase in e traffic would lead to conflict with existing road users in the interest of highway safety, ii) the impact upon residential amenity by way of noise and increased vehicle movements. This decision was also dismissed at appeal on the grounds that the public use of the clubhouse would result in unacceptable levels of disturbance to nearby residents, by way of vehicle movements to and from the site, particularly late at night.     


	Proposed Development:
The application seeks to demonstrate that Condition 05 on planning permission 3/1979/0165 has been breached throughout the last 10 years (from Sept 2008 to the current date). The application contends that sufficient evidence has been submitted to “evidence beyond all reasonable doubt that the facilities within the clubhouse have been available to all persons regardless of whether or not they are residents on the caravan park.”   
The application is accompanied by a total of eight supporting letters from a combination of local residents and employees, as well as an attendance list for the swimming pool. 



	Relevant legislation and guidance:
Amendments to secs.64, 191 and 192 of the Town and Country Planning Act 1990, introduced in 1992, enable the issue of a lawful use or development certificate (LDC). The LDC provisions are a procedure whereby a person may formally establish whether what is proposed to be done or what has already been done is 'lawful', in that no planning permission is required and no enforcement action may taken.
Section 191 of The Town and Country Planning Act 1990 (as amended by Section 10 of the Planning and Compensation Act 1991) states as follows :

(1) If any person wishes to ascertain whether—
(a) any existing use of buildings or other land is lawful;
(b) any operations which have been carried out in, on, over or under land are lawful; or
(c) any other matter constituting a failure to comply with any condition or limitation subject to which planning permission has been granted is lawful,
he may make an application for the purpose to the local planning authority specifying the land and describing the use, operations or other matter. 

(2) For the purposes of this Act uses and operations are lawful at any time if—
(a) no enforcement action may then be taken in respect of them (whether because they did not involve development or require planning permission or because the time for enforcement action has expired or for any other reason); and
(b) they do not constitute a contravention of any of the requirements of any enforcement notice then in force.
(4) If, on an application under this section, the local planning authority are provided with information satisfying them of the lawfulness at the time of the application of the use, operations or other matter described in the application, or that description as modified by the local planning authority or a description substituted by them, they shall issue a certificate to that effect; and in any other case they shall refuse the application.
Section 171B(3) of the 1990 Act provides that no enforcement action can be taken against (among other cases) a breach of a planning condition after the end of the period of ten years from the date on which the breach first occurred – “In the case of any other breach of planning control, no enforcement action may be taken after the end of the period of ten years beginning with the date of the breach.”
In additional to the above legislation, the advice contained within Annex 8 of the now withdrawn Circular 10/1997 (Enforcing planning control - legislative provisions and procedural requirements) states that “the onus of proof in a LDC application is firmly on the applicant. While the LPA should always co-operate with an applicant seeking information they may hold about the planning status of land, by making records readily available, they need not go to great lengths to show that the use, operations, or failure to comply with a condition, specified in the application, is, or is not, lawful.” The advice continues, saying that “A refusal to issue a LDC is…not necessarily conclusive that something is not lawful: it may merely mean that, so far, insufficient evidence has been presented to satisfy the LPA that the use, operation or activity is lawful” [Paragraph 8.12].
Circular 10/1997 was replaced by the Planning Policy Guidance (PPG) which was published in March 2014 and includes specific guidance in relation to the Lawful Development Certificates. It states at paragraph 5 [Reference ID: 17c-005-20140306] that this type of application must be accompanied by sufficient factual information/evidence for a local planning authority to decide the application. The guidance goes on to state that without sufficient or precise information, a local planning authority may be justified in refusing a certificate. 

Paragraph 6 [Reference ID: 17c-006-20140306] of the PPG states that 

“the applicant is responsible for providing sufficient information to support an application, although a local planning authority always needs to co-operate with an applicant who is seeking information that the authority may hold about the planning status of the land. A local planning authority is entitled to canvass evidence if it so wishes before determining an application. If a local planning authority obtains evidence, this needs to be shared with the applicant who needs to have the opportunity to comment on it and possibly produce counter-evidence.”
In the case of applications for existing use, if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability.”



	Assessment:

In view of the above legislation and guidance, this application seeks consent for a lawful development, on the basis that Condition 05 from planning permission 3/1979/0165 has been breached for more than 10 years and consequently is immune from enforcement and the use of the club facilities by members of the public is now lawful. 

In order to support this claim, the application is accompanied by eight letters of support and a swimming pool attendance list. In respect of the swimming pool attendance list, this dates back to between 2012 and 2016 only and therefore is not considered to be evidence that the pool has been used by members of the public for more than 10 years.   

In respect of the submitted letters, having reviewed the content three of these can be immediately discounted as evidence as they are from persons that have only worked at, or visited the site, in the past seven years (therefore not the 10 years required). In addition a separate letter states that they have been using the facilities “for years” and is therefore non-specific. Of the remaining four letters none of these give specific dates as to when breach of condition first started, and simply state that they themselves have used the facilities, or aware of non-residents using the facilities. For example one of the letters states that they have worked at the premise for 13 years and many non-residents used the clubhouse facilities – the letter does not specifically state that non-residents have been using the facilities for the whole 13 year period that they worked there. As detailed within the PPG, the onus is on the applicant/agent to demonstrate to the Council that the condition has been continuously breached for a period of at least 10 years and for the reasons detailed above it is not considered that the level and quality of the information/evidence submitted with this application is “precise and unambiguous” in order to justify that the Lawful Development Certificate should be issued. This has been discussed with the Council’s Head of Legal who agrees that the level of detail submitted is not sufficient.  
Notwithstanding the above, the LPA also consider that it is not sufficient to demonstrate that the condition has been breached on a peripheral basis. The LPA consider that the applicant would need to provide clear evidence that the condition has been constantly and continually breached for a period of ten years. For example, one member of the public visiting the facility every month or so is considered to be ancillary to the main use of the clubhouse as a facility to serve residents only, and would not be sufficient to demonstrate that the condition has been breached to an extent that it would be immune from enforcement action and therefore lawful. To permit an LDC on such a basis would set a dangerous precedent.  
The Council are aware that the clubhouse facilities have recently been advertised and made available for public use in the past few months, and as a result the Council’s Enforcement Team contacted the applicant to inform them that they were in breach of the condition. As result of this the applicant has submitted the LDC application. 

With regard to the objection, the issues raised are noted, however these would be considered if a Section 73 application was submitted to remove the condition, and are not particularly relevant in the determination of this LDC, with the exception of the claim that some of the addresses listed are from people living (or having homes) on the site.   

In summary of the above, the application has not provided “precise and unambiguous” evidence to support the claim that the clubhouse facilities, subject to this application, have been continuously used by non-residents for an interrupted period of ten years and consequently the Lawful Development Certificate is refused. 


	RECOMMENDATION:
	That the application for a Lawful Development Certificate for an existing use is refused: 
It is the Local Planning Authority's view that insufficient evidence has been provided with this application to demonstrate that the clubhouse facilities and car parking area have been continually used by non-residents for an interrupted period of ten years.



