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	Application Ref:
	3/2019/0639
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	Date Inspected:
	23/08/2018
	

	Officer:
	AB
	

	DELEGATED ITEM FILE REPORT: 
	REFUSED

		

	Development Description:
	Retention of unauthorised use of wooden building (housing Stonyhurst Shoot meeting room 3/2012/0026) as a dwelling.

	Site Address/Location:
	The Shooting Lodge, Foxfields Farm, Whalley Road, Hurst Green BB7 9PN

		

	CONSULTATIONS: 
	Parish/Town Council

	N/A

	

	CONSULTATIONS: 
	Additional Representations.

	N/A

	

	RELEVANT POLICIES:

	The proposal is made under section 191 of the Town and Country Planning Act 1990.

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Proposed Development for which consent is sought:
Guidance on such an application is provided within section 191 of the above Act, noting that “if, on an application under this section, the local planning authority are provided with information satisfying them of the lawfulness at the time of the application of the use, they shall issue a certificate to that effect; and in any other case they shall refuse the application”. 

In considering applications such as this, the test of the evidence must be the balance of probability with the onus of proof firmly on the applicant. In such cases the planning merits of the use are not material considerations; in order for a certificate to be granted the planning authority needs to be satisfied that, on the balance of probability, the use has operated on the same piece of land without significant interruption or material change in scale, nature or intensity for the required time period specified under section 171B of the Town and Country Planning Act (TCPA) 1990 prior to the date of the application, and is thus now immune from enforcement proceedings.

This is an application for a certificate of lawfulness relating to the retention of the unauthorised use of a wooden building ‘the Building’ at Foxfields Farm, Whalley Road, Hurst Green as a dwellinghouse. The construction of the Building to be erected within a clearing of woodland to the south-eastern side of an existing tarmac track leading to Foxfields Farm was granted planning permission under application 3/2012/0026 on 6 March 2012.

The Building as approved was to measure 8m x 5m x 3.3m in height to the ridge with a pitched roof constructed of stained timber lap boarding to the walls with a wooden shingle roof. The Building was approved for use by Stonyhurst Shoot, which is a small members club that runs for both the management of the Stonyhurst Estate and as a shooting club. Internally the Building comprised a single ground floor meeting area to accommodate approximately 20 people.

It must be determined whether on the balance of probability, taking into account the evidence submitted, the Building has been occupied as a dwellinghouse for a continuous requisite period for its residential use to be considered lawful.

	Observations/Consideration of Matters Raised/Conclusion:
Planning consent was granted in March 2012 under application 3/2012/0026 for the erection of a new wooden building to provide a meeting room and undercover facilities for Stonyhurst Shoot. The Building which is the subject of this application for a certificate of lawful use is located at the same site and in the same location as the approved wooden building. The letter from GHA (dated 10 July 2019) states that the Building has been constructed under under application 3/2012/0026 and therefore planning conditions attached to permission 3/2012/0026 would be effective.

The Building that is present at the site does not accord with the plans approved under planning application 3/2012/0026 as referenced in Condition 02 of the decision notice. As set out above, the approved shooting lodge was to measure 8m x 5m x 3.3m in height to the ridge with a pitched roof constructed of stained timber lap boarding to the walls with a wooden shingle roof. Internally the approved building provided only a single ground floor meeting room. The Building that has been constructed at the site has a slate roof and is notably higher than the approved building with a ridge height of 5 metres. The fenestration details fail to accord with the approved development and the internal layout of the Building provides a first-floor level. 

If deemed to be an implementation of planning application 3/2012/0026 the Building would be in breach of Condition 02 of planning application 3/2012/0026. Section 171B(3) provides that no enforcement action can be taken against (among other cases) a breach of a planning condition after the end of the period of ten years from the date on which the breach first occurred. The Building is in breach of Condition 02 and could be the subject of a BCN. It is however immune from an enforcement notice under s.171B(1).
 
The date of the erection of the Building provided within the evidence is imprecise and as such the local authority is unable to determine the exact timing of its substantial completion between the approval of planning application 3/2012/0026 on 6 March 2012 and the first use of the building on 4 May 2013. It is noted within the evidence that the Building was used for shoot meetings on only two occasions on 4 and 11 May 2013. Further submissions also state that the Building was used for overnight stays by Mr Morgan, the shoot captain, when deerstalking and in relation to anti-poaching activities.

On 18 May 2013, one week after the second and last shoot meeting, the Building was occupied as a dwellinghouse by Mr Wilkinson’s daughter and her then boyfriend, now husband, until 31 January 2016. The applicant, Mr John Wilkinson, then resided in the Building as his principal dwelling from 31 January 2016 until 22 December 2018. Since then the Building has been promoted as a holiday cottage, considered by the applicant to constitute a continuation of the residential (C3(a)) use.

In support of the above, evidence has been submitted in the form of eight statutory declarations from the applicant and his daughter along with six other individuals who confirm the above to be true. The letter from GHA dated 18 November 2019 states that it was the genuine intention to use the Building for its approved use as a shoot lodge and it was only as a consequence of a series of changed circumstances that the Building was subsequently used as a dwelling. 

It was Mr Morgan that applied to erect the Building as Captain of the Lower Stonyhurst Shoot and at the time the land was owned by Stonyhurst Estate. A subsequent change in circumstances resulted in Mr Wilkinson acquiring the land and it is argued that Mr Wilkinson would not have anticipated any personal gain. 

The statutory declaration of Mr Brett Morgan, Captain of the Lower Stonyhurst Shoot, states that at the time the Building was built and came into use, Stonyhurst Estate started speaking to a number of their tenants about the sale of their farms and this resulted in the Lower Stonyhurst Shoot using a building at Winckley Piggeries instead of the Building for all of their meetings since 11 May 2013. Land registry records show that the land on which the Building is sited was acquired by Mr Wilkinson on 27 November 2015, over 18 months after the Building was allegedly first occupied as a dwellinghouse by Mr Wikinson’s daughter.

S171B(2) TCPA provides: “Where there has been a breach of planning control consisting in the change of use of any building to use as a single dwellinghouse, no enforcement action may be taken after the end of the period of four years beginning with the date of the breach.”

Where a property has been built as a dwelling, there has not been a change of use of the building; it was specifically built as a dwelling. S171B(2) specifically refers to the change of use of a building, not of the land. Also, the section refers to a ‘change of use’, not a ‘use’ of any building as a dwellinghouse. Should it therefore be considered that the Building was specifically built as a dwelling S171B(2) is not relevant as there has not been a change of use of the Building. This was concluded by the court in the case of Welwyn Hatfield BC v SSCLG 06/04/2011 when it was found that s172B(2) does not encompass the use of a newly completed building where the intention has always been to use the property as a dwellinghouse. 

Taking account of the above it can be reasonably concluded that the Building was built as a dwellinghouse including all internal requirements for day to day living and that the two meeting, assuming they happened, took place in a dwellinghouse, not in a shooting lodge. It is deemed that the Building was not converted from the completed and used shooting lodge to a dwellinghouse in seven days. There has been no evidence to support this.

So, in terms of time limits, that leaves 171B(3) which says: “In the case of any other breach of planning control, no enforcement action may be taken after the end of the period of ten years beginning with the date of the breach.” 

The land edged red on the location plan also includes land surrounding the Building. The change of use of the surrounding land from agriculture to residential is also not immune as S.171B(3) applies.

Further to the above, the Building is now in use as a holiday let. This is not what is being applied for in the application and also forms a reason for refusal of the CLEUD application.

	RECOMMENDATION:
	That the application be refused for the following reasons:

	1. The local planning authority consider that, on the balance of probability, the building was built as a dwellinghouse including all internal requirements for day to day living. S.171B(2) of the Town and County Planning Act 1990 is not relevant as there has not been a change of use of the Building. The Building has not been substantially completed for a period of time exceeding 10 years as prescribed by s.171B(3).

	2. The land within the red-edge of the submitted Location Plan surrounding the Building has not been in residential use for a period of time exceeding 10 years as prescribed at s.171B(3).

	3. The Building is currently in use as a commercial holiday let. The existing use of the Building is not a permanent residential dwelling and therefore the application for the retention of this use cannot be supported.
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