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	n/a
	

	Officer:
	KH
	

	DELEGATED ITEM FILE REPORT: 
	REFUSAL

		

	Development Description:
	Certificate of Lawfulness for proposed development to confirm that the development approved by outline planning permission 3/2006/0583 and reserved matters permission 3/2022/0434 can be lawfully commenced.


	Site Address/Location:
	BAE Systems Samlesbury Aerodrome Myerscough Smithy Road Balderstone BB2 7LF

		

	CONSULTATIONS: 
	Parish/Town Council

	 N/A

	

	CONSULTATIONS: 
	Highways/Water Authority/Other Bodies

	N/A.

	

	CONSULTATIONS: 
	Additional Representations.

	Not applicable. 


	

	RELEVANT LEGISLATION AND SITE PLANNING HISTORY:

	
The application has been amended to a certificate of Lawfulness for a Proposed Use/Development.

Town and Country Planning Act 1990

Section 56 sets out the provisions for development of land to be initiated –

(a) If the development consists of the carrying out of operations, at the time when those operations are begun;
(b) If the development consists of a change in use, at the time when the new use is instituted;
(c) If the development consists of both of the carrying out of operations and a change in use, at the earlier of the times mentioned in paragraphs (a) and (b).

Section 192 enables a person to ascertain whether –

(a) an prosed use of the buildings or other land would be lawful;
(b) any operations proposed to be carried out in, on, over or under the land,

 would be lawful by making an application to the local planning authority.


	Relevant Planning History:

Various applications across the site.

	

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Site Description and Surrounding Area:

The application relates to BAE which is located off the A59 within an extensive commercial complex.
 

	Proposed Development for which consent is sought:

Initially the applicant sought to prove that a lawful start had been made having regard to S191 of the TCPA. However this was subsequently amended. The certificate of lawfulness seeks to establish that a development permitted by outline planning permission 3/2006/0583 and reserved matters approval 3/2022/0434 can be lawfully constructed having regard to S192 of the TCPA.


	Observations/Consideration of Matters Raised/Conclusion:

Counsel’s opinion of this matter has been sought by the applicant and this has been submitted in support of this application.  The opinion states:

“Outline Permission was granted on 15th May 2007 for: “Expansion of existing aerospace manufacturing and engineering facility to include additional industrial (57,884 sqm) and office space (39,048 sqm) with associated access, car parking, surface water attenuation works and ancillary reception building, creche and restaurant (total ancillary floorspace 2,916 sqm)”. 

That description of development defines the development that was granted planning permission by the Outline Permission (“the Development”). The Outline Permission makes it clear that the Development was to be delivered in phases. Condition 1 states: 
 
“In respect of the buildings to be constructed within each phase of the development hereby approved, no development shall commence on site until approval of the details of the design and appearance of the buildings, landscaping of the site and the siting of all development other than that shown on the approved drawing reference 
AR/WB/00/DR/01/002/C (hereinafter referred to as "the reserved matters") has been obtained from the Local Planning Authority.” 
 
Condition 1 provides a specific definition of reserved matters that is to be used throughout the remainder of the permission. Pursuant to condition 1 there is no requirement to obtain reserved matters for the totality of the Development before development can commence, instead reserved matters can be obtained on a phase by phase basis and once reserved matters has been granted for that phase development of that phase can commence (subject to all other relevant conditions being complied with). 
 
Condition 2 of the Outline Permission states: 
 
“Applications for approval of all reserved matters shall be made to the Local Planning Authority not later than the expiration of fifteen (15) years beginning with the date of this permission and the development hereby permitted shall be begun either before: 
The expiration of three (3) years from the date of this permission, or 
The expiration of two (2) years from the date of approval of the last of the reserved matters to be approved whichever is the later.” 
 
The reference in condition 2 to “development hereby permitted” in my view must be a reference to the description of development contained in the Outline Permission. That is the plain and ordinary reading of the phrase and that is the development which the Outline Permission grants consent for. This interpretation is enforced by reviewing the numerous other conditions that make reference to phases of the Development. Where the conditions attached to the Outline Permission are concerned with a phase of the Development they make it clear by stating so, whereas when they are concerned with the Development they refer to the Development rather than a phase of development. 
 
There are a number of pre-commencement conditions attached to the Outline Permission for which numerous discharge of condition applications have been granted. These are summarised at 5.7 of the Planning Statement supporting the Certificate Application. Pursuant to these consents extensive development has commenced and been completed at the Site.  
 
From the extensive series of consents and development that has been completed on the Site my understanding is that the Council do not dispute that the Development was lawfully commenced on Site within the time frame set out in condition 2. As a result the Outline Permission has been implemented, remains extant and the development of the Site for the Development approved by the Outline Permission is lawful subject to compliance with other relevant conditions. 
 
There is no separate condition imposed on the Outline Permission which governs when any given phase of development has to be implemented by. The only requirement is that contained in condition 2 with regards to the Development. The time restriction imposed under condition 2 is one that is lawful under s.92(2) and (4) of the Town and Country Planning Act 1990. Consequently, there is no need to imply any alternative time limitation condition into any reserved matters approvals. Once the Development has been implemented in accordance with condition 2 there is no time restriction on when any later grants of reserved matters approval for subsequent phases need to be implemented by. 
 
The only further restriction imposed by condition 2 is that all reserved matters applications were required to be submitted within 15 years of the grant of the Outline Permission. The application that resulted in the Reserved Matters Permission was submitted within that 15 year window. Accordingly, as condition 2 of the Outline Permission has been met, there is no time limit on when the Reserved Matters Permission needs to be implemented by. “

It is agreed that as the development has been lawfully commenced within the timeframe specified under the outline application and the reserved matters applications for the three buildings has been approved within the timeframe specified under the outline permission then the outstanding development of the third building can still be undertaken in accordance with that reserved matters consent 3/2022/0434, which has not expired by virtue of the two building have been commenced.
Appropriate pre-commencement conditions attached to the outline permission have been discharged. 
As such, taking into account the submitted supporting information and in the absence of any other evidence to suggest otherwise, it is considered that sufficient evidence has been submitted to establish that the remaining development approved by outline planning permission 3/2006/0583 and reserved matters permission 3/2022/0434 is extant and can be lawfully commenced.

	RECOMMENDATION:
	That the Certificate of Lawfulness be approved under s.192 of the TCPA 1990.
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