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	Date Inspected:
	N/A
	Site Notice:
	N/A
	

	Officer:
	Lyndsey Hayes
	

	DELEGATED ITEM FILE REPORT: 
	REFUSAL

		

	Development Description:
	Certificate of Lawfulness for existing garden room/home office and garden shed for use by the occupants of 1 Park Road

	Site Address/Location:
	1 Park Road Gisburn BB7 4HT.

		

	CONSULTATIONS: 
	Parish/Town Council

	No representations received in respect of the application.

	

	CONSULTATIONS: 
	Highways/Water Authority/Other Bodies

	N/A
	

	

	CONSULTATIONS: 
	Additional Representations.

	No representations received in respect of the proposal.

	

	RELEVANT POLICIES AND SITE PLANNING HISTORY:

	
Section 191 of the Town and Country Planning Act 1990.
Section 56 of the Town and Country Planning Act 1990.
National Planning Practice Guidance: Lawful development certificates


	Relevant Planning History:

Enforcement Notice served 30/08/2023 in respect of without planning permission the unauthorised erection of a garden room/home office and garden shed within the last four years. Appeal Pending.

3/2022/0440 - Retention of garden room/home office and garden shed. Resubmission of 3/2021/0462 – Refused. Appeal Dismissed.

3/2021/0462 - Retention of rear boundary fence, garden shed and garden room/office. Refused. Appeal Dismissed in respect of garden shed and garden room/office.


	

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Site Description and Surrounding Area:

Early 19th century stone built Grade II Listed Building close to the entrance to Gisburn Park which is a historic park and garden. Within the Gisburn Conservation Area.


	Proposed Development for which consent is sought:

The application seeks to establish the lawfulness of an existing garden room/home office and garden shed sited within the rear garden of 1 Park Road for use by the occupants of 1 Park Road.

Section 191 of the TCPA gives provisions to a person to establish whether an existing use of buildings or land, any operational development or any activity in breach of a planning condition is lawful. 

For the purposes of this Act uses and operations are lawful at any time if no enforcement action may then be taken in respect of them because they did not involve development or require planning permission or because the time for enforcement action has expired or for any other reason.

In support of the application the following has been submitted:-

Location Plan
Plan and Elevations
Photograph of the two buildings in question with a suggested date time of 21.3.2020
Copy of Email sent from a Principal Planning Officer at RVBC to the applicant on 20.3.2020 titled ‘summerhouse, shed and fence at 1 Park Road’
Additional Photographs of the two buildings in question with a suggested date time of 19.3.2020


	Assessment of Proposed Development:

Both the garden room/home office and garden shed are buildings which fall to be considered as development having regard to Section 55 of the Town and Country Planning Act 1990 which defines ‘development’ as follows:

Section 55:
(1) Subject to the following provisions of this section, in this Act, except where the context otherwise requires, “development,” means the carrying out of building, engineering, mining or other operations in, on, over or under land, or the making of any material change in the use of any buildings or other land.

Whilst certain development types can be permitted development not requiring planning permission, in this case they are not permitted development having regard to Schedule 2 Part 1 Class E (1)(g) of the Town and Country Planning (General Permitted Development) Order, being buildings situated within the curtilage of a Listed Building. Planning permission is therefore required and to date has not been secured.

Having regard to Section 191 of the TCPA the only reason why this application could be successful is if the LPA determined that the Council was unable to take any enforcement action against it.

The applicant’s evidence suggests that the buildings were in place in March 2020, which is more than four years since this certificate of lawfulness application was received.

Importantly on 30th August 2023 the council served an enforcement notice on the development in question and at that time the four-year period had not expired. Indeed, this is not one of the grounds on which the applicant has lodged his appeal under. The applicant has appealed this EN and this is ongoing. Under the provisions of S175(4) of the TCPA 1990 Act where an enforcement notice is appealed, it is of no effect pending the outcome of the appeal. That said, the provisions of section 171B(2) and (4) mean that the council is entitled to take further enforcement action in respect of a breach of planning control if, during the period of four years ending with that action being taken, the LPA have taken or purported to take enforcement action in respect of that breach. 

Therefore having regard to the first limb of section 191(2), at the time that the certificate of lawfulness application was made, further enforcement action may still be taken by the council given that the four year period running from the date when the enforcement notice was issued had not expired.

This very matter was considered by the High court in Brent LBC v Secretary of State for Housing, Communities and Local Government (2022) EWHC 1875 (Admin) who determined that a certificate of lawfulness appeal that had been allowed should be quashed because the Inspector had failed to have proper regard to the provisions of Sections 171B(2) and (4) and 191(2)(a) of the TCPA.


	Observations/Consideration of Matters Raised/Conclusion:

For the reasons given above further enforcement action may still be taken against the buildings therefore the development is not lawful having regard to Section 191(2) of the TCPA.


	RECOMMENDATION:
	Certificate of Lawfulness be REFUSED.
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