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	Date Inspected:
	N/A
	Site Notice:
	N/A
	

	Officer:
	LW
	

	DELEGATED ITEM FILE REPORT: 
	APPROVAL

		

	Development Description:
	Lawful development Certificate for existing development involving: 1. The change of use of former agricultural land to the rear of 1 Proctor Fold to garden and associated extension of residential curtilage, in use for over 10 years. 2. The conversion and change of sue of the former garage to annex completed more than 4 years ago. 3. The lawfulness of the extension to the side of the former garage as part of the residential unit, completed more than 4 years ago. 

	Site Address/Location:
	1 Proctor Fold, Osbaldeston Lane, Osbaldeston, BB2 7LU

		

	CONSULTATIONS: 
	Parish/Town Council

	N/A

	

	CONSULTATIONS: 
	Highways/Water Authority/Other Bodies

	LCC Highways:
	N/A

	

	CONSULTATIONS: 
	Additional Representations.

	N/A

	

	RELEVANT POLICIES AND SITE PLANNING HISTORY:

	Section 171(B) of the Town and Country Planning Act 1990.


	Relevant Planning History:

3/2023/0980: Lawful Development Certificate for regularisation of use of double garage as one dwelling (Refused). 

3/2004/1130: Proposed double garage to replace existing 2no. single garages (Approved). 

3/2003/0844: Proposed extension and alteration (Approved). 


	

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Site Description and Surrounding Area:

The application relates to a detached garage building which received planning consent in 2004 (ref: 3/2004/1130) in association with no.1 Proctor Fold, an end terrace residential property located within the Open Countryside, approximately 250m east of the defined settlement area of Osbaldeston. 


	Proposed Development for which consent is sought:

The application seeks to establish the lawful use of an area of land to the rear of no.1 Proctor Fold as that of private residential garden area, and that the building works, comprising the conversion of the former detached double garage into annex accommodation and construction of a single storey rear extension is lawful having regard to Section 171(B) of the Town and Country Planning Act 1990. It is the applicant’s claim that the land has been used for domestic purposes since at least 2006, with the building works having been substantially completed in 2017. 

The application is being made in accordance with Section 191 of the Town and Country Planning Act 1990 and the onus is on the applicant to prove ‘on the balance of probability’ that the annex, single storey rear extension and domestic use of land is lawful. 

National Planning Practise Guidance states that ‘in the case of applications for existing use, if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability.’ 


	Other Matters:

The main issue is whether or not there is sufficient evidence to support that there has been a continuous use of the land in association with the application property for more than 10 years before the date of this application and that the operational development to the former garage is lawful by virtue of it being in place for 4 years or more before the date of this application and beginning with the date on which the operations were substantially completed, which would make the building operations exempt from enforcement action under the Town and County Planning Act Section 171B Time Limits. 

Section 171(B) of The Act provides timescales whereby unauthorised development becomes immune from enforcement action and as such becomes lawful. In April 2024, changes to these timescales came into effect as a result of the Levelling Up and Regeneration Act, with the four-year time limit for bringing enforcement action against building or engineering operations and changes to use to a single dwellinghouse removed and a single 10-year tariff instead applying to all breaches of planning controls. However, the 10-year time limit for bringing enforcement action only applies where alleged operational development was substantially completed on or after 25th April 2024, or whether the date of an alleged change of use to a single dwellinghouse was on or after 25th April 2024. 

It is the applicant’s claim that the change of use of land and operational development occurred in 2006 and 2017 respectively. As such, the four-year time limit is applied to this application. In this respect, Section 171B of the Town and Country Planning Act states the following: 

1. Where there has been a breach of planning control consisting in the carrying out without planning permission of building, engineering, mining or other operations in, on, over or under land, no enforcement action may be taken after the end of the period of four years beginning with the date on which the operations were substantially completed.

1. Where there has been a breach of planning control consisting in the change of use of any building to use as a single dwellinghouse, no enforcement action may be taken after the end of the period of four years beginning with the date of the breach.

1. In the case of any other breach of planning control, no enforcement action may be taken after the end of the period of ten years beginning with the date of the breach.

1. The preceding subsections do not prevent—

1. the service of a breach of condition notice in respect of any breach of planning control if an enforcement notice in respect of the breach is in effect; or
1. taking further enforcement action in respect of any breach of planning control if, during the period of four years ending with that action being taken, the local planning authority have taken or purported to take enforcement action in respect of that breach.

The applicant has submitted supporting information to support the claim that the land to the rear of the property has been in domestic use since 2006, with the conversion of the garage into annex accommodation and construction of a single storey rear extension having been substantially completed in 2017. The submitted information consists of three sworn statements and a planning statement, including a copy of the Building Regulations application relating to the conversion of the garage and a series of photographs and utility bills dating back to 2011 and 2017 respectively. A number of aerial photographs have also been submitted dating from 2009 to 2023. 

The information contained within the supporting documents can be summarised as follows: 

· The small parcel of former agricultural land to the rear of no.1 Proctor Fold was purchased by the former owner of no.1 Proctor Fold in 2003, with this land being fenced off from the surrounding fields and used as residential garden since at least 2006;
· Planning consent was granted in 2004 under application ref: 3/2004/1130 for the construction of the detached double garage building which was then built in 2005;
· In 2016 Building Regulations application 3/2016/0402 was approved relating to the conversion of the detached double garage into a habitable space; however, no planning application was submitted;
· The conversion works to the garage, including the construction of a single storey rear extension, were undertaken during 2016 and 2017, with the works being substantially completed by November 2017;
· Since November 2017, the building has been in continuous occupation by the applicant’s parents as their sole residence. 

Taking into account the submitted supporting information and in the absence of any other evidence to suggest otherwise, it is considered that the land has been used as private residential garden area in association with no.1 Proctor Fold for a period in excess of 10 years and that the conversion of the garage into annex accommodation and construction of the single storey rear extension was substantially completed more than 4 years ago. 
 

	Observations/Consideration of Matters Raised/Conclusion:

On the basis of the available evidence and the balance of probabilities, it is considered that the area of land edged in red on the submitted Location Plan (1:1250 and 1:2500) has been used as residential curtilage in association with the residential property known as no.1 Proctor Fold for a period in excess of 10 years and is therefore considered lawful by virtue of Section 191 of the Town and County Planning Act 1990. Sufficient evidence has also been submitted to demonstrate that the conversion of the garage into annex accommodation and construction of a single storey rear extension was substantially completed in excess of 4 years ago and is therefore considered lawful via the passage of time. 


	RECOMMENDATION:
	That the Certificate of Lawfulness be granted. 
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