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	Date Inspected:
	N/A
	

	Officer:
	MC
	

	DELEGATED ITEM FILE REPORT: 
	REFUSAL

		

	Development Description:
	Certificate of Lawfulness for existing use as B8 commercial storage.

	Site Address/Location:
	Meadow Brook Barn, Saccary Lane, Mellor, BB1 9DW

		

	CONSULTATIONS: 
	Parish/Town Council

	Mellor Parish Council: The PC support to the application. 

The businesses have greatly assisted residents of this Parish and were an asset. It feels the current owner and applicant should not have any resistance in being afforded the ability to conduct his business and welcomes this. PC urge LPA to grant the above application without further delay. 


	

	CONSULTATIONS: 
	Highways/Water Authority/Other Bodies

	N/A

	

	CONSULTATIONS: 
	Additional Representations.

	N/A

	

	RELEVANT POLICIES AND SITE PLANNING HISTORY:

	
Town and Country Planning Act 1990, Section 171(B); Section 191

National Planning Practice Guidance: Lawful Development Certificates


	Relevant Planning History:

3/2018/0755
Conversion of barn to dwelling house
Refused

3/1986/0689
Change of use of barn to dwelling
Refused

	

	ASSESSMENT OF PROPOSED DEVELOPMENT:

	Site Description and Surrounding Area:

The application relates to a piece of land located off Saccary Lane which is located approximately 1.49 km to the North-East of the village boundary of Mellor. The submitted supporting statement indicates that the site is a mixed-use site and comprises various elements of commercial and residential and was formerly part of a working farm and used for agricultural purposes. The Councils records indicate that there is a two-storey barn with associated single storey structures and also within the site, google street view and satellite imagery shows there to be storage containers and building materials/stored within the site.


	Proposed Development for which consent is sought:

This is an application for a Certificate of Lawfulness to regularise the use of buildings and land within the red line boundary. Paragraph 2.5 of the supporting statement states that ‘This Planning Statement, Appendices and application enclosures incorporating the evidence prove the Applicant has used the land subject to this application for commercial use in excess of 10 continuous years.’.

As submitted within the application form, the applicant considers there has been a material change of use in the land from agriculture to Use Class B8 (Storage and Distribution). As such, the applicant seeks confirmation of the above in the form of a Lawful Development Certificate.


	Submitted Evidence:

· Site Location Plan (Appendix 1)
· Statutory Declaration from Zac Colligne (applicant) (Appendix 2)
· Statutory Declaration from Jacqueline Colligne (Appendix 3)
· Statutory Declaration from Andrew Shuttleworth (Appendix 4)
· Statutory Declaration from Carmel Harding (Appendix 5)
· Statutory Declaration from Dennis Elliot (Appendix 6)
· Statutory Declaration from Sean Marsden (Appendix 7)
· Statutory Declaration from David Schofield (Appendix 8)


	Assessment of proposal:

The lawfulness of the existing use in question rests upon a detailed assessment of the supporting information provided as part of the application in relation to the provisions of Section 171(B) of the Town and Country Planning Act (1990) (the Act). 

Section 171(B) of the Act provides timescales whereby unauthorised development becomes immune from enforcement action and as such becomes lawful as follows:

(1) Where there has been a breach of planning control consisting in the carrying out without planning permission of building, engineering, mining or other operations in, on, over or under land, no enforcement action may be taken after the end of the period of—

(a) in the case of a breach of planning control in England, ten years beginning with the date on which the operations were substantially completed, and

(2) Where there has been a breach of planning control consisting in the change of use of any building to use as a single dwellinghouse, no enforcement action may be taken after the end of the period of—
(a) in the case of a breach of planning control in England, ten years beginning with the date of the breach

(3) In the case of any other breach of planning control, no enforcement action may be taken after the end of the period of ten years beginning with the date of the breach.

In this instance, it is the applicant’s claim that the buildings and land outlined within the red line boundary have been in commercial use (Class B8 Storage and distribution) for a continuous period in excess of ten years before the date of this application. Although paragraph 2.2 of the supporting statement indicates that since the applicants’ parents purchased the site in 1988, the use of agriculture ceased and the site and particularly the barn has been used for a number of purposes in conjunction, those being a car hire business ‘Cars for all occasions’, commercial storage, residential storage, workshop and commercial equestrian facilities.

Accordingly, the lawfulness of the existing use in question rests upon a detailed assessment of the supporting information provided as part of the application in relation to the provisions of Section 171(B) (3) of the Town and Country Planning Act (1990) (the Act). 

National Planning Practice Guidance states:

‘The applicant is responsible for providing sufficient information to support an application…if a local planning authority has no evidence itself, nor any from others, to contradict or otherwise make the applicant’s version of events less than probable, there is no good reason to refuse the application, provided the applicant’s evidence alone is sufficiently precise and unambiguous to justify the grant of a certificate on the balance of probability.’

The submitted supporting statement indicates that the applicant acquired the site from his parents on 21st September 2022 but has been operating his construction business since 2018 directly from the site and from within ‘Meadow Brook Barn’.

Taking each of the pieces of evidence in turn, an assessment shall be made as to whether the statutory declarations sufficiently confirm the breach of planning. 

Appendix 2 is a statutory declaration from the applicant which states that prior to the applicants ownership, the site was owned by the applicants parents from 1988 until 21 September 2022. In 1988 the agricultural use ceased and the building was utilised to operate the business ’Cars for all occasions’ commercial storage, ancillary residential storage and a part workshop. In addition, the declaration states that the applicant has operated his construction business from the site continuously without a break which amounts to in excess of 10 years. 

Paragraph 3 of the statutory declaration from Jaqueline Colligne states the site was used for the same historical uses as within the statutory declaration outlined in Appendix 2, however paragraph 5 then makes reference to Meadow Brook Barn as being used as commercial equestrian stabling. No date is mentioned as to when Meadow Brook Barn was used for commercial equestrian stabling however this use class does not fall within B8 Storage and distribution and falls under ‘sui generis’ use class. In addition, whilst both of these statutory declaration confirm that the applicant has used the site for the operation of his construction business continuously, no dates are provided regarding the other uses such as equine stabling and ancillary residential storage and as such, the evidence does not demonstrate that there has been a breach of planning for a continuous period, in excess of 10 years as no specific dates for the uses have been provided within the statutory declarations and the uses include uses which do not constitute commercial storage. 

The remainder of the statutory declarations are similar and note that the site was used to operate a commercial business ‘Cars for All Occasions’ by the applicants’ father and it was used for equestrian lettings and commercial/residential storage. Again, this does not confirm a continuous use and confirms other uses not within the scope of use class B8 storage and distribution such as a car hire business and equestrian which are both sui generis. 

Accordingly, the documentation and signed declarations provided in support of the application (whilst extensive in terms of volume and detail) fail to unequivocally link the applicant’s business activity with a continuous use of the buildings and land in question for a period in excess of 10 years and the submitted information indicates the site has been used for other uses outside the use class B8 storage and distribution as indicated.

The third-party correspondence received by the Council support the application however no further information is provided within their response.


	Observations/Consideration of Matters Raised/Conclusion:

Evidence has been provided in support of the application in an attempt to demonstrate that the buildings and land subject to this application have been continuously used for a period in excess of 10 years in relation to the applicant’s business operation as B8 commercial storage, however the evidence provided does not demonstrate this continuous use in excess of 10 years. 

As confirmed in the National Planning Practise Guidance, the onus is on the applicant to demonstrate that the building and land has been continuously used for storage purposes for a period of at least 10 years and that the applicant’s evidence must be sufficiently precise and unambiguous even in the absence of any contradictory evidence. For the reasons detailed above, it is not considered that the level and quality of information/ evidence submitted with this application is ‘precise and unambiguous’ in order to justify that the Lawful Development Certificate should be issued. 

On the basis of the available evidence and the balance of probabilities, it is not considered that the buildings and area of land subject to this application has been used for B8 commercial storage  purposes for a continuous period in excess of 10 years and therefore is not considered lawful by virtue of Section 191 of the Town and Country Planning Act 1990. 


	RECOMMENDATION:
	That the certificate of lawfulness be refused for the following reason:

	01:
	The applicant has failed to demonstrate that, on the balance of probability, the building and land to which the application relates (Meadow Brook Barn) has been used for B8 commercial storage purposes for continuous period in excess of 10 years, and therefore the use is not considered lawful by virtue of Section 191 of the Town and Country Planning Act 1990.  
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